Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

1989

Ronald M. Horton v. Gem State Mutual of Utah :
Response to Petition for Rehearing
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
John Preston Creer; Jack L. Schoenhals; Attorneys for Plaintiff and Respondent.
Jeffrey R. Oritt; Wilkins, Orit & Ronnow; Attorneys for Defendant and Appellant.
Recommended Citation
Legal Brief, Ronald M. Horton v. Gem State Mutual of Utah, No. 890565 (Utah Court of Appeals, 1989).
https://digitalcommons.law.byu.edu/byu_ca1/2192

This Legal Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of Appeals
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

TAH
OCUMENT
FU
)

ilO

*XETNa.2LS&JHTHE UTAH COURT OF APPEALS
RONALD M.HORTON,
Plaintiff and Appellee,
vs.

Case No. 89 0565-CA

GEM STATE MUTUAL OF UTAH,

Priority No.

14 (b)

Defendant and Appellant.

PLAINTIFF/RESPONDANT'S RESPONSE TO THE
PETITION FOR HEARING

APPEAL FROM JUDGEMENT OF THIRD JUDICIAL DISTRICT COURT
FOR SALT LAKE COUNTY, STATE OF UTAH
Honorable Frank G. Noel, District Judge
[Priority Classification
14 (b)]
JOHN PRESTON CREER (Bar No. 0753)
JACK L. SCHOENHALS (Bar No. 2881)
1200 Beneficial Life Tower
36 South State Street
Salt Lake City, Utah 84111
Telephone: (801) 538-2300
A t t o r n e y s for P l a i n t i f f / R e s p o n d e n t
RONALD M. HORTON

Jeffery R. Oritt (Bar No. 2478)
WILKINS, ORIT & RONNOW
Two Fifty-Seven Tower, Suite 850
257 East 200 South-2
Salt Lake City, Utah 84111-2048
Telephone: (801) 531-7575

_..

Attorneys for Defendant/Appellant
GEM STATE MUTUAL of UTAH

^JJQ 9 J99Q

C |

^

COURT OF APPEALS

II'I III!

H'l All < OURI Ob A P P E A L S

R O N A L D M . HORTON,
r» i , . : _ 4: c r

« ^

A

\

J

J C I 11 • C

CJM

vs
GEM -

*

Defend a

\ i , O F UTAH,

N

Pi.i_.>

X'l MS(>S-CA
So.

. •

v-j

\ppellani.

Ixi^.-i)NI)AN'l"S RKSPONSE fO I HE
PETITION FOR HEARINCi

M } H.\i

. r,

,; j-.ijULAihiM u r i n i R D JUDICIAL DIMKi
FOR SALT LAKb COUNTY, STATE OF UTAH
Honorable Frank G. Noe*. D K t n e i ludge
P n m i l x Classi fieai !.-:

v ki.hk ^ .
Sv>. u/53)
L. SCHOLNHALS (B<n No. 2881)
B e n e f i c i a l L i f e Tower
^h S(uiin S'.s-*- Si - 1 .-i
KI.^IO.N

I e l c p h o n e : (SOI )

5 ^ 8 - 2 :M)()
dent

RONALD M. HORTON
JeiTen ,• -~ '
'?•• No. 2478)
WILKINS. OR! IS \ K ^ V- •"
Two F i l i \ - S e v e n Tows.!
2 5 7 East 2 0 0 S o u t h - 2
S a l t L a k e C.i;. . v ian <S
:uio
Telephone: (SOI)
531-7575
Attorneys for Defendant/Appellant
GFM ••:'•••''!• MUTUAL of UTAH

TABLE OF CONTENTS

Page
TABLE OF CONTENTS

i

TABLE OF AUTHORITIES

ii

ARGUMENT
I.

THE APPELLATE COURT DOES NOT HAVE TO
OPINE ON EACH ISSUE RAISED BY A PARTY

1

II.

FINDINGS OF THE TRIAL COURT WERE ADEQUATE

1

III.

GEM STATE DID NOT SET FORTH ALL OF THE
FACTS THAT SUPPORTED THE COURT'S FINDING
OF FACT.

3

HAD THE COURT HAD THE TRANSCRIPT.

4

IV

CONCLUSION

5

i

TABLE OF AUTHORITIES

CASES

Page

State v. Carter.
776 P. 2d. 888 (Utah 1989)

1

STATUTES AND COURT RULES
Court's findings on previous ruling

4

OTHER AUTHORITIES
5 Am Jur 2d. 843

2

5 Am Jur 2d. 844

2

ii

I.

THE APPELLATE COURT DOES NOT HAVE TO OPINE ON EACH
ISSUE RAISED BY A PARTY

In the petition
Appellate Court failed
raised. The Appellate

for

a re-hearing,

Gem

to address certain
Court

State

issues

is not required

argues
which

to address

that

the

Gem

State

all

issues

raised by a party.

In State v. Carter 776 P 2d. 888 (Utah 1989), the Court said:

"This court need not analyze and address in
writing, each and every argument, issue or
claim raised and properly before us on Appeal.
Rather, it is the maxim of Appellate Review
that the nature and extent of an opinion
rendered by an Appellate Court is largely
discretionary with that Court."

II

FINDINGS OF THE TRIAL COURT WERE ADEQUATE

Gem State has had a difficult

time on this Appeal, reconciling

themselves that Findings of Fact do not have to include every
asserted or proved at the trial.

1

fact

In 5 Am Jur 2d. 843, Appeal and Error, it reads:

"The general rule that a finding of fact
by a trial judge would not ordinarily be
disturbed on appeal if it is supported by
competent evidence applies not only to
findings of facts directly supporting the
final decision, but also to fact findings
on which rulings in the course of the trial
are based.

In 5 Am Jur 2d. 844, Appeal and Error, it reads:

"In reviewing the findings of fact of the
trial judge, an appellate court must give
them a liberal construction, so as to uphold
rather than to defeat the decision appealed
from... This applies not only to the specific
facts found by the trial judge, but also to
the inferences of fact, which he made from
the facts specifically found. A general finding
of the trial court is to be given the effect of a
finding of every special fact necessary to be
found to sustain the decision appealed from...
Even if the findings of the court below are
actually irreconcilable, the Appellate Court
may sustain the decision appealed from on the
basis of those findings which allow the
conclusion reached by the court below, if
they are supported by the evidence."

2

From the beginning, Gem State has wanted the trial court

to

include every fact supported by evidence in their favor as a finding
of fact. That is not required by a trial court, but if every such
had been included, the trial court is still free to make it's
based on the courts actual findings

fact

decision

which allow the conclusion

the

trial court reached, to be sustained. In short, the trial court can set
forth

those

findings

sustaining the

of

fact

that

the

court

deems

relevant

to

conclusion the trial court reached based on both the

facts and the inferences from those facts.

Ill

GEM STATE DID NOT SET FORTH ALL OF THE FACTS THAT
SUPPORTED THE COURT'S FINDING OF FACT.

Gem State has persisted
supported

by

competent

in ignoring, in their brief, the

evidence

by

Mr.

Horton,

address themselves only to the facts that they felt

and

facts

choosing

supported

to

their

position. That is not the standard for appellate review. They simply
reiterated the facts they thought they had proved, and are b a s i c a l l y
saying "Why didn't we win"? Without ever addressing t h e m s e l v e s

to

the facts that Mr. Horton proved. This court properly opined in the
decision

that

3

"Gem State still failed to meet it's
obligation to marshall the evidence by
persistently arguing it's own position
without regard to the evidence supporting
the trial court's findings, and failing to
demonstrate that the findings were against
the clear weight of the evidence and, thus,
clearly erroneous."

Little or no effort

by Gem State in their

brief

was

put

into

showing that each of the findings of fact were against the weight of
the evidence,

and were

erroneous

by

weighing

or

compairing

the

evidence for and against such a finding.

IV HAD THE COURT HAD THE TRANSCRIPT

A review of the briefs filed by Gem State, and review of the
transcript

will

lead

the

court

through

citations

of

Gem

State

in

support of their case. Gem State does not analyze their evidence and
Mr.

Horton's

evidence,

citing

each,

then

analyzing

how

the

overwhelming evidence is allegedly in their favor, and that the trial
court could not possibly have reached the conclusion.

4

The citations to the record made by Gem State simply were c i t a t i o n s
supporting their evidence in their case, and not conforming

to

the

standard of appellate review which is that the Appellant, Gem State,
must

demonstrate

against

the

in

clear

their

weight

brief
of

that

the

the

courts

evidence,

"findings

and,

thus,

were
clearly

erroneous". This Gem State did not do and having had the record in
hand would not have cured this defect.

V

CONCLUSION

The court has clearly indicated, in the opinion, that the
to include the
other

reasons

transcript
why

the

was

not

determanative,

court

did

sustain

the

reasons have been addressed in this brief. There

that

trial

failure

there
court.

is no

were
Those

justification

for seeking a review. Had the court said, that the only reason we are
holding for Mr. Horton, is because they did not include the
that

might

have

been

a different

opinion of the court.

5

matter,

but

that

transcript,

was

not

the

WHEREFORE,
Petition

for

Horton

Re-Hearing

and

urges the court
to

award

to deny

Horton

Gem

their

State's

costs

and

attorney's fees for having to address this Petition for a Re-Hearing.

DATED THIS

7

day of August, 1990.

reston Creer
attorney for the Plaintiff/Appellee,
Ronald M. Horton
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

*\

day of August,

1990, I

caused four (4) true and correct copies of the foregoing Petition for
Re-Hearing, First Class Postage pre paid through the United States
Postal Service, to the following counsel of record:

Jeffery R. Oritl, Esq.
WILKINS, ORITT & RONNO
257 East 200 South #2
Suite 850
Salt Lake City, Utah 84111
Attorneys for Defendant/Appellant
Gem State Mutual
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